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Course Notes have been utilised and adapted from Dairy Training Ltd on  
Ownership Structures

For
DEMONSTRATE UNDERSTANDING OF A PRIMARY INDUSTRY BUSINESS STRUCTURE THAT MEETS THE STRATEGIC NEEDS OF A BUSINESS
OBJECTIVES

To demonstrate an understanding of a primary industry business structure that meets the strategic needs of a business
Forms of ownership structure.

· Sole trader

· Partnerships

· Company

· Family trusts

Planning options from ownership structures.

· Taxation issues

· Transfer of assets

· Capital requirement

· Exposure to risk.

Asset Protection and Farm Succession

· Goals & Objectives of owners for estate transfer

· Risks associated with living – insurance options

· Plans for management continuity in the event of accident, premature death and family break up.

· Options for retirement involvement

· Enduring powers of attorney

· Farm Succession
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FORMS OF OWNERSHIP STRUCTURE.

There are many different legal entities that can be set up for the running and organisation of an Agribusiness.

The structure chosen should be considered carefully, as each has differing implications to particular situations, and may or not be suitable for any given business. Every business should consider which structure provides the most advantages, taking into account;

· The size and complexity of the business.

· The level of risk and need for creditor protection.

· Statutory and compliance requirements.

· Tax effectiveness.

· Anticipated profits / losses.

· Potential future growth.

· Flexibility.

· Personal and family circumstances. (Including other assets.)

The 4 most common business structures are;

· Sole trader

· Partnership.
· Limited liability company
· Trusts
SOLE TRADER (PROPRIERTORSHIP)

In a sole trading set-up, the owner owns and manages the business, assumes all the risks, and receives all the profits.  (And carries any losses).

The owner acquires and organises the necessary resources, provides the management, and is responsible for the success or failure of the business as well as all the business debts.

In farming, the situation is more of a “Family Proprietorship”, as the husband, partner, and children may all be involved in providing labour, support and management.  However, all profits and debts fall primarily on one individual.

A sole proprietorship is established simply by starting the business as such.  The business can be of any size, with any maximum size governed purely by the owner’s ability to acquire and manage the necessary resources.

There can be any number of employees, additional management may be hired, and the sole trader does not necessarily need to own any assets at all.

Advantages

· The main advantage of a sole trader, is the simplicity of the business structure, and the freedom the owner has in operating the business.  All profits belong to the owner.

· Ease of information.  There are no legal formalities involved in getting into business as a sole trader, and hence no legal costs.

· Being “one’s own boss”.  A sole proprietorship is very flexible, with management decisions able to be based solely on the owner’s judgement, without consultation, with minimum effort, time and legal complications.  The work a sole trader puts in is for himself, not for others, although success depends primarily on the competence of the owner.  If a sole trader retires or sells the business, there are no legal complications, provided all debts are settled, and contracts are honoured.

· Compliance requirements are low due to the simple structure.

Disadvantages

· Owners are personally liable for any legal difficulties, and for any debts incurred by the business.  Creditors have the right to not only the assets of the business, but also to any personal assets to fulfil any unpaid financial obligations.

· The size of the business is limited by the capital available to the single owner.  Sole traders often find it difficult to get loans.  Banks often require sole traders to mortgage private assets.  Presenting winning credible business plans is essential in gaining the confidence of lenders.

As there is only one owner to contribute capital, and only one person’s skills available, growth in the business may be limited.

· Taxation disadvantages.  If the business is a great success, high tax liabilities could result.  If this is the case, other business structures may benefit.

· Poor business continuity; it is difficult to bring sons or daughters into the business on any basis other than as employees.

The death of the owner also terminates the business, which means that it may need to be reorganised under new ownership.  This can be time consuming and costly.

· The impact of the Property Relationships Act (1976) can be significant if steps are not taken to contract out of the Act.

Taxation

The owner of a sole proprietorship must pay tax on any business profit at the same tax rates in effect for any individual.  Business income is added to any other taxable income earned by the individual to determine the total taxable income.

PARTNERSHIPS

A partnership is an association of 2 or more persons who share the ownership of a business that is operating for profit.

The common types of partnerships in farming are;

· Husband / Wife partnerships, where all business profits and losses are shared between them.
· Equity partnerships; where a number of people with similar objectives join forces as partners, to invest in a venture that none have the resources or skills to do alone.

No legal formalities are required to form a partnership; (the structure is governed by the Partnership Act 1908) but a documented partnership agreement (or deed) should be drawn up.  This will ensure that the partners have considered all points before entering into the partnership.

Any agreement should cover the following points:

· The nature of the business (goals and objectives).

· Who will contribute what in terms of capital, labour, skills, etc.?
· Who is responsible for management decisions, and how they will be made.

· How any profits will be distributed?  (Particularly if not 50/50 basis).

· Who will keep what records?  (Records are important for the division of profits, and for maintaining an inventory of assets and their ownership).

· Who is responsible for what, in terms of business operations?
· What will happen on dissolution of the partnership?  (If one partner wishes to leave).

Many partnerships fail and break up.  Goals and attitudes may change over time; misunderstandings or jealousies can occur.

A well researched proposal with clear objectives, together with a documented partnership agreement and a policy of regular management meetings, is essential for the success of any partnership.

The basic characteristics of a partnership are;

· A sharing of business profits and losses.

· Shared control of capital and property, with possible shared ownership.

· Shared management of the business.

The exact sharing arrangements for the above characteristics are flexible, and should be outlined in the partnership agreement.  Profits are generally shared in proportion to the assets contributed by each partner, but can be shared on any basis agreeable to the partners.

A partnership can be terminated in a number of ways.  The agreement may specify a termination date.  If not, a partnership will terminate on the death of a partner, incapacitation of a partner, bankruptcy, or by agreement.

Termination upon the death of a partner can be prevented by provisions in the written agreement allowing the deceased partners share to pass to the legal heirs.

On dissolution of the partnership there are several ways that the capital can be repaid to the partners.

· The assets sold off and the partnerships debts paid from the proceeds.

· One or more partners may continue with the business buying the others out.

· The business may be sold to another party as a “going concern”.

A partnership is a close relationship, both legal and personal, between two or more persons.  There must be complete understanding and trust between the partners if the business is going to succeed.  Compatibility is very important; as personal conflicts often lead to the termination of partnerships.  Each partner must believe that the partnership will be more advantageous than operating alone.  Finding like-minded people with similar goals and objectives, is the challenge in setting up a successful partnership.

Advantages

· Ease of formation.  A partnership is easy to form and can be very flexible.

It can be suitable in situations where a spouse or children wish to enter the business.  (i.e. may contribute only labour initially, but can be modified to allow for increasing contributions of management and capital).

· Works very well for married couples whose assets are often joint anyway.

· The pooling of capital, management skills, and other resources allows a larger business, which can lead to efficiencies of size and economies of scale, allowing greater profitability.  It may also increase the amount of credit available, allowing further expansion.

· Growth possibilities.  Partnerships allow businesses to grow by bringing in more expertise and capital.

· Access to accounts and financial records by partners at any time, unless otherwise agreed.

Disadvantages

· A partner cannot be held responsible for the personal debts of the other partners, but can be held personally and individually responsible for any lawsuits and financial obligations arising from the operation of the partnership.

If the partnership does not have sufficient assets to cover legal financial obligations, creditors can bring suit against all partners individually to collect any money due, i.e. a partner’s personal assets can be claimed by a creditor to pay debts owing.

· It is very important for all partners to ensure that they are very familiar with the day to day financial affairs of the business.; one partner may be able to incur debt on behalf of the partnership without the other partner’s knowledge. E.g. If partners have sole signing authority at their bank, one partner may legitimately be permitted by the bank to increase the seasonal overdraft facility without the other partner’s signature.

· If a partnership is formed to give more tax effective results when one partner owns or has contributed significantly more than the other, specialist legal advice should be taken first. (Unless separate steps are taken to adjust the ownership under the PRA 1976 as between married or de facto couples, all partnership assets are ‘relationship property’ under the Act.)

· If partners are not also spouses, the impact of the PRA can be huge, as a partner’s interest in the partnership may be ‘relationship property’. This could lead to the partnership needing to be wound up to allow the partner who is separating to access his / her assets for a property division.

· Conflict can arise between partners on management issues.

· Before a partner can transfer his/her stake in the partnership to someone else, there must be total agreement between partners.  This may be difficult to obtain.  It may be necessary to dissolve the partnership and then form a new one.

· More difficult to exit the business than as a sole trader; the partnership would usually need to be wound up and a new structure created.

Taxation

The income tax paid by each partner is based on their respective share of the partnership income.

In a 50/50 partnership, each partner would declare half of the partnership income, depreciation, capital gain, etc.  This is then included with any other income the partner may have, and is taxed at individual tax rates.

An advantage of this is the spread of income to a number of individuals, e.g. a farm owned by a married couple.  If they trade as a partnership as opposed to a sole trader, less tax may be incurred as the income is split between the two partners, taking advantage of lower tax rates.

TRUSTS

A trust is a separate entity for legal and tax purposes, and is established by a trust deed.  The trust deed is similar in principle, to a company constitution.

The Trust Deed outlines who the trustees and the beneficiaries are, the name of the trust, how long the trust will operate, how the trust property will be invested, and the rules that are to apply to the trust.

The Deed also normally has a clause giving someone the power to appoint new trustees.  (Because over time, trustees may retire or die).

A discretionary trust is one in which trustees have the power, (discretion), to pick and choose among many beneficiaries, each time they make a decision to distribute money or property from the trust property.  The beneficiaries only have a right to be considered in respect of any such distribution.

A trust comprises four components;

· The Settlor.
A settlor must be appointed, who is effectively the person settling the trust and who decides what goes in the trust deed.  The settlor appoints trustees, (usually a minimum of 2), to hold the trust fund on behalf of beneficiaries.

The settlor establishes the trust by transferring property to it.

· The Trust Property.  This is the property owned by the trust.  It can take any form whether land, cash, shares, vehicles, or any other form of property whose ownership can be transferred.

· The Trustees.  The persons who hold and control the trust property.  Legal title to all trust property is in the trustees’ names.

The trustees appointed are responsible for the carrying out of the business activities of the trust.  In a family trust, these are normally the husband and wife, children, spouses, and others at the trustee’s discretion.  (Power of appointment of trustees is usually given jointly to the husband and wife, in a family trust situation).

It is recommended that an independent trustee should also be appointed, e.g. a lawyer or accountant.  Without an independent trustee, there is a greater risk of the trust being defeated in a challenge by a creditor or by the Inland Revenue, as being a sham.  The choosing of an independent trustee should be carefully considered, taking into account the possible future need to remove that trustee.  If a friend is appointed, this could create conflict and unnecessary bad feeling.  The trustees control the assets of the trust, and determine which beneficiaries benefit from the trust.

· The Beneficiaries.  These are the persons for whose benefit the trust is established by the settlor and managed by the trustee.  The beneficiaries have certain rights in relation to the trust and trustees.  These include:

· the right to have his / her interest protected by the courts

· the right to be considered as a potential beneficiary

· the right to take and enjoy whatever part of the income of the trust the trustees choose to give him/her

· the right to have the trust property properly managed and to have the trustees account for their management of the trust.

The beneficiaries can be anyone you wish; normally yourself, your spouse, children, and any such people or organisation you choose.

Most family trusts are discretionary, with the trustees determining who receives income and capital.

With a discretionary trust, an individual may be named as a beneficiary, or come under a class of beneficiaries.  Unless the trustees exercise their discretion in that individual’s favour, the individual will not have any claim to any of the assets of the trust.  (Generally the class of discretionary beneficiaries should be kept fairly broad).

Income from the trust can remain as trustee’s income, or be allocated to beneficiaries for taxation purposes.

A trust is usually settled with capacity to run for up to a maximum term of 80 yrs.  If the term is shortened to less than 7 yrs, tax implications may arise where any tax benefits have been gained through the use of the trust.

How do Trusts Acquire Assets?
An outright gift of an individual’s assets to a trust was not possible without incurring gift duty.  Until Oct 2011 Gift Duty was a tax payable on gifts made by a person exceeding $27,000 in any 12-month period.  While $27,000 can be gifted duty free in any 12-month period, any excess is taxable at rates ranging from 5% to 25%.  Higher amounts can be gifted but duties will be payable at the given rates. Gift duty has now been removed.
1. Sale of Assets with debt back

The most common method of transferring a settlor’s assets to a trust, is for the trust to purchase the assets, with a debt equivalent to the purchase price left owing to the settlor.  This debt is in the form of a loan by the settlor to the trust and is documented in a “Deed of Acknowledgement of Debt”.

The loan is recorded as:

· Repayable on demand; and

· With interest payable at the current prevailing market rate but only if demanded by a specified annual date.  If no demand for interest is made by the specified date, the interest liability for that interest period lapses.

2. Advantages of a loan

Another advantage of selling assets to a trust with a loan back is the flexibility it creates for the lender (i.e. the settlor).  The loan can be repaid in instalments, which are not taxable.  These instalments can be regular or random depending on the wishes of the lender.  The lender could require that interest be paid if and when needed by the lender.  These options ensure that the settlor has some control over the operation of the trust, he or she has set up.

3. Forgiveness of debt
In family trust situations the debt can be progressively written off by the implementation of a gifting programme.

Periodically a gift can be made by the settlor to the trust, by the completion of an annual “Deed of Forgiveness of Debt”.  

Changes have been made to sections 2(2) and 61 of the Estate and Gift Duties Act so that gifts made on or after 1 October 2011 are no longer liable for gift duty and you no longer need to file any documents with IRD. The donor or agent remains responsible for keeping and maintaining records of the amount of debt that has been forgiven. 

Taxation of Trusts

Qualifying Trusts are trusts that are based in New Zealand for taxation purposes because the trustees are New Zealand residents and they pay New Zealand income tax on trustee income.

The typical New Zealand family trust, of the type we have discussed previously, is usually classified as a Qualifying Trust.

All the income of a trust is taxable.  For taxation purposes a trust’s income is classified as Trustee Income, Beneficiary Income or a Taxable Distribution.  This classification determines at what rate tax is payable.

· Trustee Income is any income of the trust that is derived by the trustees and not distributed to beneficiaries within the income year or within 6 months from the end of that income year.  Trustee Income for all trusts is taxed at a flat rate of 33%.  The great benefit of Trustee Income is that once tax of 33% has been paid on it, it can later be paid to the beneficiaries tax free.  Beneficiary Income is any income of the trust which is distributed to a beneficiary in an income year, or is paid or used by the trustee to or for the benefit of the beneficiary during the income year or within 6 months after the end of the income year.  In other words, Beneficiary Income is all income that is not retained in the Trust as Trustee Income.

Beneficiary income is taxed at the beneficiary’s personal tax rate. If a beneficiary’s personal tax rate is 21%, then an income tax saving would be achieved if trust income was distributed as Beneficiary Income rather than as Trustee Income.

The trustees (i.e. the trust) pay tax on Beneficiary Income, on behalf of the beneficiary. 

Advantages of Trusts

· Taxation.  Trusts are perhaps the most effective of estate planning tools, due to their flexibility and the nature of their taxation treatment.  Trustees income is taxed at a flat rate of 33%.  Income allocated to beneficiaries is generally included in their individual tax returns, and taxed at the individuals own rate.

· The setting up of a discretionary family trust and the subsequent transfer of assets to that trust through an on-going gifting program, can assist the individual to meet the objectives of estate planning.

Protection of assets from Government policies such as; rest home subsidies, death duties, superannuation surcharges, etc, can be effectively achieved.  Asset ownership can be transferred from an individuals own right into a family trust.  
· Protecting your assets against matrimonial property claims, including that of a future spouse or partner, and also the interests of your children against claims by their spouses.  (Trust assets do not form part of an individual personal matrimonial property).

· Trusts are widely used in conjunction with Wills, as this allows more flexibility in the protection of assets upon death.

· Special arrangements can be put into place for second marriages and stepchildren.

· If death duties, or some form of capital gains tax is introduced in the future, a trust is likely to offer some protection.

Disadvantages of Trusts

· Setting up costs. Extra compliance costs and time.
· A trust is similar to a company.  After the formation of a trust there will be ongoing maintenance required, i.e. Regular meetings of trustees to oversee the ongoing management of the trust property; the keeping of detailed minutes, records, and accounts; separate tax returns for the trust and for infant beneficiaries of the trust.
· Increased accountancy fees.  (Financial accounts and extra taxation work).
· The winding up of a Trust should be done with expert legal advice to avoid undesirable taxation consequences.
· Assets transferred into a Family Trust no longer form part of any matrimonial property agreement.
· Livestock valuation scheme options may be limited.
· Often difficult to understand.
· Possible loss of some control (Not so much in family trust as trustees own the assets.).  Family Trusts have recently gained in popularity, and are mainly used for asset ownership and protection, rather than for business trading.  Farm ownership by trusts is common, but sharemilkers or contract milkers should be careful in the way they use trusts.
The majority of farming trusts are passive investors where the trust owns the farm and maybe the herd; the assets are leased back to the farmers who conduct the farming business. The main reason for this is creditor protection as the business operation and risk is still undertaken by the farmers but the assets are not owned by them.

In some cases, trusts are used as the trading entity. However, it is critical that the trust deed is drafted carefully if it is to be used for trading because of the risk of personal liability for the trustees. (It is usual to have a trustee company with no assets as the trustee to minimise this risk.)

Alternatively, the family trust may be used to hold shares in a company which owns the assets and trades as the farmer, rather than the farmer personally.  The advantages of the flexibility of the company are then available in conjunction with the trust.

Types of trust

The two most common types of discretionary family trust are;

· Joint

· Parallel

A joint family trust is where both partners settle their assets into one trust.  They both become trustees usually with another independent.  Both partners hold the power of appointment and are preferred beneficiaries.  The beneficiaries are:

· The couple

· Their children

· Their grandchildren

· Trusts for any other of the above

· Others if named.

A modern parallel trust is where each settles a separate trust.
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There are clear advantages of having two trusts, particularly after one of the parties dies or in the event of separation.

COMPANIES

Using a limited liability company to hold the farming business assets and debts is becoming increasingly common.

The setting up of a company creates a separate legal entity which carries out a business activity in its own right.  The entity will have its own bank account and runs its business activity through this account.  A separate set of financial accounts is prepared for this entity, and it has its own tax return and pays its own taxes.

A company is formed with a constitution, which outlines the rules of the company and specifies what the company can and cannot do; i.e. the individual rules relating to governance and operation of the company.

At least one director must be appointed who is responsible for the business decisions of the company. The company is governed by its directors.  While the directors are responsible for the day to day running of the company, they are still accountable to the shareholders. The shareholders must sanction certain transactions before the directors can carry them out.

A company can be set up with any number of shares, with the shareholders being the owners of the company.  The company, rather than the individuals concerned, owns the assets and incurs any liability. The operation of a company is governed by the ‘Companies Act 1993’ 

In family companies, the family generally have drawings from the company transferring a regular amount of money to their personal account for personal spending.  This is not a salary, or a wage, and so no PAYE is deducted.

The profit of a company can either be included in the company’s tax return, or allocated to shareholders in the form of a “paper” salary, and then included in the shareholder’s individual tax return.  A combination of both often occurs.

A company can borrow in its own name, and so the liability of individual shareholders is less than that of a partnership.  However, for small companies, the directors are usually required to give a personal guarantee to any bank borrowings.  In general, though, the creditors of a company do not have the right to assets of the directors or shareholders, unless some form of personal guarantee has been given.  (individuals behind company decisions may be prosecuted under public liability laws if deemed negligent; i.e. permitting the company to trade while insolvent, acting in a reckless manner, etc.; so not complete protection).

Companies are ideal structures for ownership of large syndicated farms where there are multiple owners. The constitution needs to be carefully drafted to ensure protection for all major and minority shareholders. Representation on the Board of Directors for minority shareholders is essential. This has to be balanced with the need for major shareholders to retain some degree of control to protect their more significant investment.

Most joint venture or syndicated companies have a shareholder’s agreement further regulating the management control and structuring of the company. This more detailed agreement is not a public document, whereas the constitution is registered at the Companies office and is therefore publicly available.

Advantages

· More investors are possible, as shareholders. 

· A company can be a more flexible structure for a business particularly if unrelated parties are involved, and if more than two or three people own the business.

· Limited liability structure

· Transfers between shareholders are simple. 

· Shareholders can hold different proportions of shares, and ownership of the shares can be altered without having to alter the ownership of the company’s assets.

· Company existence is not dependent on people actually remaining; i.e. continuity with shareholders exiting the company.

· A means for the pooling of resources and management.
· Greater efficiencies and economy of scale.
· On the death of a shareholder, shares pass to heirs and the business continues.
· Shares can be purchased, sold or gifted (some continuity).
Disadvantages

· A set-up cost is necessary to create the company

· Extra statutory requirements are necessary; the keeping of a minute book, filing company documents, and other administrative issues

· Extra legal and accounting costs

· Companies can be expensive and cumbersome to wind up, and at times taxation problems can occur

Exit:

If circumstances of a shareholder change, most companies have the flexibility to allow a shareholder to sell his/her shares without the need for sale of the assets. Other shareholders should have first right of purchase of those shares at a fair value. This allows a person to exit from the company without the need for major restructuring.

If no other shareholders wish to buy, most multiple ownership companies would then permit the withdrawing shareholder to sell the shares to outsiders. 

The shareholder’s agreement can contain provisions to ensure that any new shareholder is suitable and is bound by the shareholder’s agreement. This allows for continuity of the business.

Alternatively, if no other shareholders wish to buy the outgoing shareholders shares, the Constitution or shareholders agreement can require the assets to be sold and the company wound up.

Taxation

The company tax rate is a flat 28%.  Individual tax rates over $70,000 are 33%, so if business profit exceeds $70,000 per individual, then this amount can be taxed in the company at 28%, equating to a 5% tax saving on incomes over $60,000.

A public company is rarely used except in very large Agribusiness.  It is like a private company, but is listed on the stock exchange so that shares can be freely traded.  Stock exchange listing has a lot of specific reporting requirements that are greater than those for a private company.

CHOOSING THE MOST APPROPRIATE METHOD OF EQUITY DISTRIBUTION

We have looked at many different equity structures, and noted advantages and disadvantages of each.

Which structure suits will depend on a range of circumstances. It is essential that good accounting and legal advice is obtained. If a business structure is not set up properly it can be costly to dismantle and restructure.  There can also be additional costs such as reassessment of income tax resulting in interest and / or penalties.

However, there are 3 areas that should be carefully considered when deciding which structure will be the best for your business.

Taxation

As already discussed, we can see that there can be taxation advantages to be had because of a differential in taxation rates between different structures.

As with all tax issues, there are complicating factors and constant changes in tax legislation.  It is recommended that the advice of a taxation profession, (accountant), is considered before any decision is made that could impact on taxation.

Note:  It is illegal to change the structure of an entity purely for tax avoidance purposes.

Financial Exposure

Within the various entities there is a varying degree of financial exposure.

· Partnership:  you are exposed to any losses in the business, even those causes by your partners.  You may even be liable for personal debts incurred by partners in some situations, so you need to carefully consider all implications before entering into this structure.

· Sole trader:  is exposed completely to any business losses, but there is no risk in incurring the losses of others.

· Companies:  Most are limited liability companies, so shareholders cannot be liable for losses over and above the amount of their shareholding.  However, lenders usually require some personal guarantee from directors in a smaller company.

· Trusts:  Trusts limit liability, but lenders usually require trustees or beneficiaries to personally guarantee any debts.

Transfer of Assets / Succession Planning.
Transfer of assets may be difficult in a partnership situation, where one of many partners is changing, or where one partner wants to take more of an equity share from another partner.  It may be necessary to dissolve the partnership, and then form a new one, with the associated legal and accountancy costs.

Trusts are even more difficult to change.  Again, a new trust structure would need to be set up.  However, a trust does enable controlled succession of an individual’s assets to children and grandchildren.

The simplest way to transfer assets where more than one or two people are involved, is in a company structure.  Shares can be transferred between the relevant parties without affecting the running of the business in any way.

It is important to take time in considering which structure is the most suitable for you.  Advice from you lawyer or accountant is recommended before making a final decision.

MAORI LAND TENURE

Maori land may be held in completely different modes of tenure than the forms of tenure prevailing in respect to European land.  In particular multiple ownership is widely recognised in Maori land.

Historically, traditional tenure saw all land held tribally, with no general right of private or individual ownership except the right of Maori to occupy, subject to the paramount right of the tribe.  Hapu and Whanau groups were allocated the right to use predetermined areas of land according to the general needs of the individual group.

The principal of right of occupation and use was most important in traditional Maori Society.  Occupation was often cited as a necessary means of maintaining ownership over land, but this could also be done by cultivating the land or by collecting food and other resources from it.  Another means of establishing rights to land was ancestral right.  Succession to customary land was based on being able to prove unbroken descent from an ancestor whose right was recognised, done through accurate recital of one’s Whakapapa or genealogy.

The mana of a tribe was associated with a clearly defined territory.  Boundaries were marked by physical features such as mountains, rivers, lakes, outcrops of rocks, or specially erected markers.

It was on the marae that the tribe debated and discussed public policy, with all members of the tribe having an equal right to speak or be represented.  It was through being a member of the tribe, and occupying the land that this right to speak was obtained.  Any tribe that occupied a particular locality was the tangata whenua for that area.

Thus there grew up in early NZ (Aotearoa), a finely balanced system of land tenure, with individual rights of land use being given second place to the need for maintaining group unity and survival.  All the tribal members lived on, worked and defended the land from which they derived their economic, social and political sustenance.  In return they all had some say on the marae in how that land was used or disposed of.  Land was the bread of life and an enduring symbol of where they stood in the world.

On 6th February 1840, at Waitangi in the Bay of Islands, a treaty was singed between Governor Hobson on behalf of Queen Victoria, and Maori chieftains on behalf of most iwi.  In this treaty Maori ceded Governance (Kawanatanga) to Queen Victoria, but were guaranteed full authority, (te tino rangatirantaga), over their natural, physical, and metaphysical resources.  These resources included where they lived, where they cultivated or gathered food, and where they buried their dead.  (i.e. lands, fisheries and forests).

Thus while the Crown was to hold sovereign authority in NZ, tribal elders were to retain administrative authority over their own estates.  It was agreed that the Crown should have exclusive right to extinguish Maori title by purchase whenever Maori agreed or wished it.

There is no doubt that there are ambiguities in the wording and content of the Treaty, and that over the 160 years since the signing of the Treaty the Treaty has been breached.  Much of this wrong doing has been accepted by the NZ Government, and negotiations are taking place between Iwi and the Crown to address longstanding grievances.

In the 1980s, the Government set out the principles by which it will act when dealing with issues that arise from the Treaty of Waitangi (for example, when considering recommendations from the Waitangi Tribunal).  These Crown principles are:

· The Principle of Government (the Kawanatanga Principle):  The Government has the right to govern and make laws.

· The Principle of Self-Management (the Rangatiratanga Principle):  The iwi has the right to organise as iwi, and, under the law, to control their resources as their own. Necessary elements of the Crown’s policy of recognising rangatiratanga are include restoration of iwi self management, and the active protection of taonga, both material and cultural.

· The Principle of Equality:  All New Zealanders are equal before the law.  Furthermore, there is an implicit assurance that social tights would be equally by Maori with all NZ citizens of whatever origin.

· The Principle of Reasonable Co-operation:  Both the Government and iwi are obliged to accord to each other reasonable co-operation on major issues of common concern.  The outcome of reasonable co-operation will be partnership.

· The Principle of Redress:  The Government is responsible for providing effective processes for the resolution of grievances in the expectation that reconciliation can occur.  This process may involve courts, the Waitangi Tribunal, or direct negotiation.  Any redress provided must take account of its practical impact and of the need to avoid the creation of fresh injustice.

The Waitangi Tribunal, (established from the Treaty of Waitangi Act 1975), has power to make recommendations to government upon a wide range of claims.  The Waitangi Tribunal provides assistance to Treaty partners within the terms of the Treaty of Waitangi Act 1975.  It also assists other parties appearing before the Tribunal and agencies involved in servicing the resolution of Treaty grievances.  The Waitangi Tribunal inquires into claims brought by Maori against the Crown on issues relating to the Treaty of Waitangi.  It reports its findings to Government and sometimes recommends how issues could be resolved.

The Maori Land Court, (a feature of the Maori Land Act 1993), has the objective to promote and assist in the retention of Maori Land and in general land owned by Maori, and in the effective use and development of such land on behalf of the Maori owners.

The Maori Land Court has a wide jurisdiction including the hearing and determining of claims to the ownership over Maori land, determining the relative interests of the owners in common, determining whether or not any specified person is a Maori or descendant of a Maori, determining whether any land is Maori customary land Maori freehold land or general land owned by Maori or Crown.

Under the Maori Land Act 1993, all land in NZ is accorded one of the following statutes;

· Maori Customary Land – Land held be Maori in accordance with Maori customary values.  (Tikanga). 
· Maori Freehold Land- where the beneficial ownership of land has been determined by the Maori Land Court by freehold order.  Land owned by Maori as a beneficial estate.  This is the majority of the land in NZ (approximately 99%).

· General Land Owned by Maori – land other than Maori freehold land that has been alienated from the Crown for a subsisting estate in fee simple, while that estate is beneficially owned by more than 4 persons of whom a majority are Maori.

· General Land – land other than Maori freehold and general land owned by Maori, that has been alienated from the Crown for a subsisting estate in fee simple.  (Privately owned Land and Farmland).

· Crown Land Reserved for Maori – land other than customary land, but is set aside or reserved for the use or benefit of Maori.  (Crown owned).

· Crown Land – land other than customary land and Crown Land reserved for Maori, that has not been alienated from the Crown for a subsisting estate in fee simple.

Maori customary land may not be sold or disposed of by Will, and Maori freehold land may not be sold except in accordance with the Maori Land Act 1993.  The Act also prohibits “options to purchase” being inserted in leases of Maori freehold land.

The Maori Land Act recognises the special significance Maori land has to Maori.  Its objective is to promote the retention of Maori land in the hands of it’s owners, whanau and hapu and to ensure it is used in the best possible way.

Maori land is dealt with by the Maori Land Court.  The court must always consult with and consider the wishes of the owners.

The function of the Maori Land Court is to contribute to:

· The administration of Maori land

· The preservation of taonga Maori

· The promotion of the management of Maori land by its owners, by maintaining the records of title and ownership information of Maori land

· Servicing the Maori Land Courts and related Tribunals

· Providing land information from the Maori Land Court and Crown Agencies.  The principal matters in which the Maori Land Court has jurisdiction are:

· Appointment of trustees to carry out certain functions for the benefit of the beneficial owners

· Appointment of agents for various purposes

· The transfer (sale, lease etc) of Maori land.  Otherwise known as alienation.  The courts must agree to these transfers.  An owner can only transfer his or her interest to a limited group known as the “preferred class of alienees”.  These include children, grandchildren and whanaunga (blood relative) of the owner.

· Calling meetings of owners to consider alienation of use of Maori land

· Estate administration and succession.  The Act has special provisions to make sure that in certain circumstances, shares follow the direct or blood line of the owner.  This includes restricting the disposal of shares by will to a member of the “preferred class of alienees”.

· Appointment of agents

· Appointment of trusts

· Trusts.  There are five types of trusts:

1. Ahu Whenua Trusts Land is held in the names of the trustees for owners.  Trustees must follow the terms of the trust order and virtually all these orders provide for regular consultation with the owners.  The land is not fractionated by death.
2. Putea Trusts, which are intended to deal with small impractical land interests.  The assets and income are held for Maori community purposes and no further share successions are allowed.  The beneficiaries are the shareholders and their descendants.  These trusts are not very common.
3. Whanau Trusts, which can be set up in respect of any interest in land owned by Maori.  The trust is in the name of a tipuna (ancestor) of the owners and the beneficiaries are the descendants of the tipuna.

4. Whenua Topu Trust, where all or most of the land is owned by the members of an iwi or hapu.  The assets and the income are held for Maori community purposes for the members of that iwi or hapu.  While no further share successions are allowed, the court can order that the income for specified share holdings be held for those owners who held those specified shares and their successors.

5. Kai Taiaki Trusts, where shares are held on trust for someone “under disability” (this includes people under the age of 20).

Trustees appointed to any of these trusts can be either “responsible trustees” (who look after the trust’s affairs and assets) or “advisory trustees” (who give advice to the responsible trustees).  The responsible trustees are not bound to follow that advice.

The court will now review a trust regularly (at least every 20 years) and has the power to add to or reduce the number of trustees.

Maori incorporations remain in place as an important part in the management and development of Maori land in this increasingly commercial environment.  They now have wider powers (not unlike a company) but are still subject to the supervision of the Maori Land Court.  There are strict controls on the ability of an incorporation to sell land owned by it.

The Maori Land Court is also involved in such matters as status of Maori land; laying out roadways over Maori land and determining ownership.  The Act also sets out statutory requirements for leases of Maori land.

In addition, the Maori Land Court may have special powers conferred on it by statute or by Order in Council.

The Maori Appellate Court is a court or record orginally constituted under the Maori Land Court Act 1894.  It hears appeals from the Maori Land Court.

TOTAL MAORI LAND AREA, NUMBER OF MAORI LAND BLOCKS AND AVERAGE LAND AREA PER LAND BLOCKS BY MAORI LAND COURT DISTRICT – 2007
	
	Total Land Area per Maori Land District (ha)
	Maori Land Area (ha)
	% of Maori Land by Land District
	Number of Land Blocks
	Average Land Area per Land Block (ha)

	Tai Tokerau
	1,732,192
	139,873
	8.07%
	4,889
	29

	Waikato-Maniapoto
	2,156,583
	143,388
	6.65%
	3,594
	40

	Waiariki
	1,936,270
	426,595
	22.03%
	5,074
	84

	Tairawhiti
	1,169,091
	310,631
	26.57%
	5,320
	48

	Takitimu
	1,936,492
	88,608
	4.58%
	1,254
	71

	Aotea
	1,284,284
	334,207
	26.02%
	3,710
	90

	Te Wai Pounamu
	16,715,185
	71,769
	.43%
	1,795
	40

	TOTAL
	26,930,100
	1,515,071
	5.63%
	25,636
	59


It is important that we understand aspects of Maori Land Tenure, and the perspective of Land and Water that Maori hold dear.  This understanding will enable the dairy industry and the farmers on the land to deal effectively with current issues that have arisen and that could have an effect on our business.

The Resource Management Act 1991 provides that the relationship of Maori and their culture and traditions with their ancestral lands, water, site, etc, is a matter of national importance which must be taken into account by all persons exercising functions under the Act.

The Treaty of Waitangi must be taken into account by all persons exercising functions under the RMA 1991.

When drawing up a Regional Plan, a regional council must, among other matters, have a regard to the conservation or management of fisheries or areas of food collection.

The main issues for farmers relating to Maori Land Tenure are those of:

Environmental

As mentioned, under the RMA regional councils must recognise and provide for the relationship of Maori and their culture.

When planning to undertake an activity, local iwi may need to be consulted on the proposal.  Natural areas of special interest to Maori include;

· Water quality and quantity – water is of utmost importance to Maori.  The lives of Maori use intimately connected to the quantity and quality of fresh water that was available to them.  These waters are still a traditional source of foods.

· The coastal environment – as a source of fish, seafood and other food sources.

· Sand and shingle in riverbeds.  Protection of the “natural moods” of the river.

· Traditional ancestral sites, including burial grounds.

· Cultural resources.  (Materials for weaving and carving).

· Maori land and Marae

In regard to the disposal of dairy effluent, land application is consistent with Maori views that effluent, however well treated, not be allowed into surface or ground water, but be returned to the land.

The Maori concept of the interconnectedness of land, water and people is very much consistent with the modern understanding of sustainability.  Maori prefer a holistic and integrated approach to resource management because they understand and acknowledge that a river is not a collection of segments that can be managed as separate units, but needs to be managed as a whole, i.e. understanding the downstream effects of an action at a particular site.

It is recommended that landowners consult with local Maori on issues involving waterways and catchments, and encourage participation in the development of water management plans.

Recreational

Recreational use of land and waterways is closely related to environmental issues.  It is important to understand the sensitive nature of some aquatic habits and eco-systems to the invasive nature of some recreational activities.  I.e. streambank and riverbed damage from water sports, or over fishing of some areas.

Other activities such as tramping, may require consultation with Maori groups so as not to interfere with traditional and ancestral sites.

Land Issues

Under law, privately owned freehold land cannot be the subject of Maori land claims.  However, farmers need to be aware that there may be some areas on their land that have cultural significance to Maori.  I.e. Pa sites, cemeteries, etc.  It is important that farmers are sensitive to cultural values, and allow access to these areas.  Communication and dialogue will ensure understanding of the needs and rights of all parties.

Many farmers would like to protect or enhance some areas on their land, whether for cultural reasons, aesthetic reasons, or other.  Land protection agreements can be put into place in the form of a covenant, a management agreement or contract with the Department of Conservation, a Maori reservation, or a Protected Private Land agreement.  These agreements have been covered in the “Physical Resources” module.

There are many farmers farming on Maori lease land, some short term and others long term leases.  Tenants on Maori Land must recognise the needs of the owners in respect to access, and protection of significant sites or areas.  Often in the case of Maori land, the lessee is dealing with multiple owners, some of which may have limited levels of farming knowledge, or who may have differing objectives in relation to the land.  All this must be carefully considered in reaching a consensus, and ensuring a beneficial outcome for all parties involved.

As with any lease arrangements, continuity can often be in doubt.  Again, by ensuring all parties are clear in their understanding of the lease agreement, any confusion or disagreement on conclusion of the lease will be avoided, i.e. values put on improvements.

 ASSET PROTECTION & FARM SUCCESSION

KEEPING ASSETS SAFE

Estate planning, asset protection and farm succession planning are all closely related, and should all be considered together.

It is important to consider all these issues early in business life to ensure there are no complications or misunderstandings later on should the unexpected occur.

REASONS FOR ESTATE PLANNING

Generally, the objectives behind estate planning include the following;

· Protection of assets against future creditors to which you or your family could be exposed.

· Tax savings on beneficiary income.

· Protection of assets from possible re-introduction of estate duty, stamp duty, capital gains tax, etc.

· Protection of assets against matrimonial property claims.

· Controlling succession of estate to children.

When going through the process of estate planning it is important to get sound advice from those with the relevant expertise.

· Solicitors – provide advice as to the legal implications and structure of estate plans.

· Accountants – provide advice as to the accounting and tax efficiency of the estate plan.

· Financial Planners – provide advice as to the investment options and long-term ownership of the assets within the estate.

There is a cost involved in utilising the expertise of professionals, but that advice could also save money, as well as distress and conflict later on.

RISKS ASSOCIATED WITH LIVING

Farming is a hazardous occupation.  Being such a diverse occupation, there are many potential areas where things can go wrong, or accidents can happen.  Planning ahead for the unexpected is very important, especially for the self employed.

Something that people do not often think about are the “risks associated with living”, the questions these risks bring about, i.e.

· Serious accidents

· Premature death

· Long-term illness

· Marriage break-up

· Mental incapacity

Who will manage the business?

How do we pay for medical care?

Is there a loss of income?

Can we afford replacement labour?

Will our affairs be managed as we would wish?

Will those left be disadvantaged?

If the business is sold, will the assets be divided fairly?

Is farm succession planned for?

These are all questions we should think about and plan for early in our business life.  Planning ahead will help in preventing any misunderstandings, potential conflict, financial hardship, and will ensure smooth continuity should the unexpected occur, without placing a drain on those left behind.

There are numerous tools we can use, or put in place to plan ahead.

INSURANCE

“Life Insurance is like a parachute:  If you don’t have it when you need it, it’s too late”

The ACC system is in place to protect and assist employers and employees in case of accident, but the system has limitations in relation to the self employed.  It is therefore important that the self employed understand their rights under the ACC Act, and understand any limitations that could result.  I.e. different business or ownership structures in place may affect ACC entitlements in the case of an accident.

ACC now has in place an optional policy that may be taken out to cover any loss of income to a nominated amount.  This is called “Cover Plus Extra”.  This policy is similar to Income Protection Policies offered by insurance companies.  If ACC does not cover you adequately, private insurance may be necessary to supplement ACC entitlements.

Various forms of insurance on offer provide a useful and cost effective method of protecting you and your family’s assets.

For estate planning / asset protection purposes the use of Term Life Insurance, and Income Protection Insurance are particularly effective in minimising the repercussions of sudden and unexpected events upon you, your family and your assets.

Life Insurance

Life insurance is required to;

· Cover a debt such as a mortgage

· To provide for your dependants in the event of your death.

If the proceeds of a Life Insurance Policy are paid into the deceased estate, they could become subject to death duties if they were to be reintroduced.  To ensure that money is not paid to the deceased’s estate it is often best for the policy to be owned by a spouse, or a family trust.

Those with children or other dependants should consider the use of the various forms of insurance to ensure that those dependants are adequately provided for, and protected against debt and income loss.

Term Life Insurance:  Use while you may only need to cover for a limited period while your children are young and dependent.

Whole of Life Insurance:  A combination of term Insurance and Investment.

Income Protection Insurance

It is essential that you ensure your largest single asset - your ability to generate an income.

Statistics show that there is a 33% chance that you will be sick or disabled for 6 months or longer prior to age 60.  Most long-term illnesses and disabilities are not covered by ACC.  The areas of greatest concern are heart attacks, strokes, cancer, kidney failure, organ transplants, etc.

Picking the right income protection policy is important.  Things to take into account are:

· The type of policy (the definitions used in the policy document including what is total disability, and what is partial disability)

· The track record of the insurer

· The premium

Medical Insurance

Private surgery costs can be extremely expensive, yet there is often no option if you want the surgery when you need it, as opposed to a long hospital waiting list.  Private medical insurance is necessary if you want to get non-urgent treatment when it suits you.

It is sensible to insure yourself for the things you cannot afford to have happen to you.  Doctors visits and prescriptions are affordable in most cases, but surgery and hospital care is often crippling.  Hospital / Surgical cover will overcome this.

Critical Care Insurance

(Also known as Trauma, or Living Insurance)

This provides a lump sum payment on survival of a major health problem or a permanent disability (Cancer, stroke, heart attack).  Often these problems will leave the victim invalid for a long period of time.  Insurance will provide an agreed sum of money if the insured develops a variety of critical illnesses – the purpose is to provide money at the greatest time of need, rather than only at death.

Mortgage Protection Insurance

Provides the funds to secure your home and business mortgages.  On death a lump sum is paid to allow your mortgage to be fully repaid.  On being diagnosed as terminally ill, a lump sum is paid to allow your mortgage to be fully repaid.

It is important to make sure that Mortgage Protection Insurance is flexible to allow for changes in circumstances.  Select a plan that allows for changes to be made when you need them.

Wills

Wills have been discussed at length in previous material.

As part of an overall estate plan you should ensure that you have a Will in place.  If you have a Will already then you should ensure that it takes into account any changed situation in relation to your assets, such as the establishment of a family trust and any transfer of assets to that trust.

If you separate your Will remains the same, which means that you could end up leaving assets to an estranged partner.  It is advisable to change your Will in these circumstances.

Divorce will invalidate a Will in relation to your ex-spouse.

TRUSTS

As previously discussed the reasons for establishing a trust are many and varied.  It is best to look at establishing a family trust early in your money making career.  This helps add legitimacy to the trust, and you can then justify a number of reasons as to why the trust has been established.

Trusts can be of benefit in many of the situations mentioned.

· Minimise costs and red tape when distributing your estate after death

If you structure yourself so that your Will transfers all remaining assets to the trust as opposed to the spouse, then costs associated with administration by the executor can be reduced, along with associated “red tape”.

If the trust has been established for such a time that the bulk of the assets are already gifted to the trust, probate is simplified and any remaining assets can be transferred to the trust more easily.

· Flexibility in the case of law changes and changes to circumstances.
It is reasonably certain that along with changes of Government, legislation and circumstances will change at times during your life.  It is impossible to accurately predict what future changes in legislation will occur and what impact those changes will have on your investments, your tax structure, and your assets in the event of your death.

If you have a well constructed flexible Family Trust capable of withstanding challenge, it puts you in a stronger position in the event of change.

· Reduce Family tax liability
As discussed in previous material

· Protect your assets if you remarry, or if the surviving spouse remarries.
Consider the example – one partner dies and all the assets are left to the surviving spouse.  That spouse then remarries and after, say, three years he or she separates from their new partner.  That new partner is then legitimately entitled to half the matrimonial property taking with them a significant portion of the original family assets.

This can lead to resentment and discontent within the family, particularly with the children of the deceased as they see their inheritance mismanaged and disappearing.

The establishment of a Family Trust can prevent this from happening.  Your Will can indicate that all your assets are to be placed into a Family Trust.  The trust will have rules in the form of a “Memorandum of Wishes”, that would outline how the trusts assets are to be administered for the benefit of the family and surviving spouse. However, the memorandum of wishes is not binding on the trustees.  If the surviving spouse remarries the new partner is not eligible for any of the assets or income of the trust.

Family / marriage break-ups are distressing, and are never expected or planned for at the start of a relationship.  Unfortunately, they do occur, and can cause a great deal of conflict and uncertainty.

Farm ownership involves assets worth a great deal of money, and often when a marriage fails a farm is sold to pay off matrimonial obligations.

[The Property (Relationships) Act 1976 has replaced the Matrimonial Property Act 1976]

After marriage, all assets collected are “matrimonial property” and are subject to distribution under the terms of the Act.  It is possible to contract out of the Act by having a pre-nuptial agreement in place.  However, in most cases, this in itself can cause distress at the beginning of a marriage.

Communication, sensitivity to each parties needs, and good planning will go a long way to ensuring a fair division of assets, while allowing any possible business continuity.

· Maximising your entitlement to means tested benefits
Of increasing concern to many New Zealander’s is the shift towards greater means testing for Government benefits and subsidies.

The introduction of means testing in respect of Rest home subsidies is but the latest extension of this policy to the health, welfare and education sectors.  This could see a rapid depletion in an individual’s asset base as it is increasingly consumed by paying for unsubsidised health and welfare services.

If you transfer assets out of your name and into a family trust you will be able to keep a measure of control over your assets, while maximising your entitlement to health, welfare and other government subsidies and benefits.

The granting, or non-granting, of a rest home subsidy is an emotive subject.  The Government will only grant a subsidy once your assets have been significantly dissipated to low levels.  Eligibility criteria is very strict, with income support services able to go back through your affairs to see what you have done with your assets.  Establishing a Family Trust early in life can help to ensure that your assets are preserved and you can benefit from your labours over the years through paying taxes, by receiving a subsidy.  However, Income Support Services will look at the intent behind the establishment of a trust, how long it has been established, and the legitimacy of the trust.

· Minimising Political Risk
A trust may assist in minimising the effects of any future introduction of a Capital Gains tax, inheritance tax, (estate duty), stamp duty, etc.

Estate duty was never fully abolished, but reduced to a zero rating.  There is no guarantee that it will remain as such various political parties have suggested that they would like to re-introduce estate duty, or some other form of inheritance tax.

· Keep the business running after death
Many farms and small businesses are totally dependent on the owner for it’s continued management and future.  If you die the Trust can appoint a new manager, (a trustee or an outsider), to continue running the business.  The trust can then decide if it runs the business long-term, or organises on orderly sale of the business.

· Preventing children’s partners benefiting from your capital
This is a common area of concern for owners of assets.  There is an increasing number of marriages ending in divorce and the partners of your children could walk away with half of the matrimonial property.  You can prevent this by having your children’s assets sit in the Family Trust and in the event that they split, then it is not the original capital of your children which is being lost but only that which your child and his or her partner have actually accumulated in the time that they have been together.

· Prevent spend thrift children from blowing your hard earned capital
You can mention in a Memorandum of Wishes or in the Trust Deed how you want your assets to be administered after you have died.  This can prevent spendthrift children from getting access to all of the money too early in life and then blowing it.  The Trustees are often instructed to only provide a limited amount of income and then to possibly increase that level of income as and when the Trustees feel that those children are competent and capable of handling that income.

ENDURING POWERS OF ATTORNEY (EPA)

Where a person loses mental capacity without having completed an EPA, an application needs to be made to the courts to appoint a manager of their personal affairs and property.  This can be a time consuming and an expensive process.

Wills and EPA’s are effective in reducing the difficulties and costs involved in dealing with a person’s affairs if that person were to die or become incapable of managing their own affairs.

A property EPA is authority for someone to look after your financial and property affairs and to act on your behalf during your lifetime, if you are unable to do so.

An EPA can be made at any time while you have the mental capacity to know you are delegating the management of your property to another person.  It is often done when a Will is made or reviewed.

The EPA is a good way of protecting your resources should your family not be able to agree over how best to manage your assets for your benefit.  You retain full control over your affairs until you choose to give up control, or you become incapable.

It is important to appoint an attorney in whom you have total confidence.  If your attorney is not acting in your best interests, the law can protect you by terminating the EPA, revoking the appointment of the attorney, or reviewing the decisions made by your attorney.   In reality the person appointed is usually a family member.
If no EPA has been entered into, a court may put a “Protection of Personal and Property Rights Act Order” (PPPR), into place.

These orders made by the court to enable your property to be managed if it judges that you are incapable of doing this yourself, or to protect your personal welfare.

PPPR Act orders can be applied for by you, your lawyer, social worker, doctor, or any other person the court allows.  The general criterion for granting orders is lack of capacity, which is determined by the court.

The PPPR Act orders can prevent family members from taking advantage of you and your assets.  The existence of a PPPR order will not upset existing Wills.

· Recording and Data
On a more practical note, to ensure the ongoing hands-on running of the farm in your absence, it is critical to have sound administrative systems in place, i.e.

· A clear and “easy to follow” financial recording system.

· Structures in place that will allow someone to step in and take over with minimal difficulty.  (Both management and administrative).

· Ordered and concise filing of records and data.

Upheaval and disruption in the business is something you don’t want to have to worry about when the unexpected happens.  Good management and administrative systems in place will ensure that this does not occur.

The tools we have discussed do not provide perfect solutions to your asset protection needs.  Each of these tools does carry the risk that your asset protection / estate planning objectives may not be totally met, i.e. these tools all have limits in terms of use and effectiveness.  If used together, in conjunction with early planning, sound advice, and clear objectives, then those objectives can be met.

FARM SUCESSION

Many aspects of Estate Transfer have been discussed in previous material, along with alternative business and ownership structures.

However, when it comes to retirement options, or keeping the business in the family, difficulties may often arise if there has been insufficient planning.

To be able to plan for the future, clear objectives need to be in place.  These objectives may vary depending on the situation, but may include:

· To retire comfortably

· To continue to grow while improving your lifestyle

· To retain some control, or equity in the business

· To enable your farm to be passed on from one generation to the next

· To have no member of your family disadvantaged during the succession process

· To have a flexible farm succession pathway that can be easily changed as personal circumstances dictate.

· To avoid any delayed settlement by having capital available

· To avoid any tax liabilities during the succession process

· To reward those who have provided input

If your objectives are purely your own in terms of retirement, or your children have no interest in the farming business, the options are relatively straight forward.

These options include:

· Selling the business
This is a simple option that allows you to retire off the farm, but does not allow any option for further involvement in the business.  It will allow investment in other areas, and will also free up capital to allow assistance to other family members.  Care should be taken to ensure that there will be enough capital to maintain the lifestyle desired through the retirement years.

· Selling the herd and putting on a 50/50 share-milker
This option will free up capital that could be used to invest off-farm, or to repay existing debt.  It will still allow some involvement and control in the business, as well as an income, while at the same time giving you the time to do other things.

There is also the option of selling at a later date.

· Sell the business and invest in a larger equity partnership.
This would give you an interest, and an income as well as a retirement lifestyle.  However, control may be limited.

· Lease the farm to another party
· Employ a Farm Manager
With this option consideration must be given to relief inputs over time off and statutory holidays.

Where your children to have an interest in the farm business the options are not so straight forward.  A farm business is a high capital business, usually involving a high level of debt in the purchase of the original farm repaid over time.  Subsequently over the years a large asset is built up.  To enable a son or daughter to take over the farm, while still retaining an interest, and not disadvantaging other children or family members, is not a simple process.

Take the common example:


A farmer is approaching retirement age.  There are three children, one of which is interested in farming as a career and would like to continue in the family farm.  The other two are living elsewhere with careers in areas other than farming.  How does the farmer enable the son or daughter to take over the family farm while maintaining fairness or equity to the other children?

Methods employed could be:

· Gifting by one or many means
This could effectively involve giving away a large amount of money to one family member.  Gift duty is no longer incurred but IRD might challenge the purpose of a trust if a sudden change in gifting occurs. Up until Oct 2011, any gifting over $27000 incurred gift duty to be paid.
· Selling to son / daughter
A sale to a son or daughter, based on reasonable market value, will usually require heavy borrowing on the part of the buyer.  Often it is not possible to buy all farm titles, with some maybe being leased and bought at a later date.

· Parents provide vendor finance at a generous rate well below what they could receive elsewhere.

· Maybe in the form of interest free loans, written off or gifted over time.  This may deplete retirement income, and disadvantage other siblings.

· The next generation farmer often has to buy the shares off his/her non-farming brothers and sisters.  Often land may need to be sold if further finance cannot be arranged, often decreasing the viability of the overall business.

· Planning for succession early in business.  I.e. the formation of a family trust, to be used in conjunction with Wills.

PLANNING FARM SUCCESSION

Planning well ahead is essential for farm succession to be a smooth process without conflict and misunderstanding.  It is seldom that a successful result will come about by chance or luck; successful results are the result of foresight, planning and implementation of that plan.

All stakeholders should be involved in the planning process.  The goals and objectives of stakeholders can change over time for many reasons, I.e. the sibling taking over the farm may want to increase equity and expand, while the other children not involved in the farm business may decide they want cash shares sooner rather than later.

The influence of siblings’ spouses may often be an influence, causing objectives to change.  Most of these issues are never expected, and certainly not planned for, with families relying on goodwill and trust.  When issues arise there can be huge consequences for families, with conflict and mistrust taking over, often leading to the sale of the business, and families breaking apart.

Consultation and communication is necessary before things go wrong.  The importance of family, and keeping family harmony is paramount.

Family meetings need to be arranged and written agreements set up in order to protect all parties involved, i.e.

· Agreements that ensure reward is given for input and all parties are protected.

· Agreements that have the goal posts you are working towards cemented.

· Agreements that outline the future and are signed off by all parties.

All family members should know what is happening, who is to inherit what, when, and the process to achieve it all.  The use of professionals is encouraged to assist families through the planning process.

